IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
WLLIAM K. SOUTHW CK, JR. AND : ClVIL ACTI ON
JENNI FER SOQUTHW CK

YALE MATERI ALS HANDLI NG
CORPORATI ON AND | NDUSTRI AL :
TRUCKS, | NC. : NO 97-383

MEMORANDUM AND ORDER

BECHTLE, J. JUNE 26, 1997

Presently before the court is WIliamK. Southw ck, Jr. and
Jennifer Southwick's ("Plaintiffs") Mtion to Renmand and Yal e
Material s Handling Corporation ("Yale") and Industrial Trucks,
Inc.'s ("Industrial™) (collectively, "Defendants") opposition
thereto. For the follow ng reasons, the court will grant the

nmoti on.

BACKGROUND

On February 20, 1995, WIliam K. Southw ck, Jr., was injured
whil e operating a notorized riding pallet truck manufactured by
Yal e and sold by Industrial. On Decenber 17, 1996, Plaintiffs
filed a Conplaint against Defendants in the Court of Common Pl eas
of Phil adel phia County alleging state-|law negligence and strict
liability clains. On the sane day, two copies of the Conplaint
were served upon CT Corporation System the registered

Pennsyl vani a agent for both Yale and Industrial.



On January 16, 1997, NAACO, the corporate entity that trades
and does business as Yale Materials, filed a Notice of Renoval to
this court pursuant to 28 U . S.C. 8§ 1441, alleging that subject
matter jurisdiction exists under 28 U.S.C. § 1332. 1In the
Notice, NAACO avers that "[n]o defendant objects to the Renobva
of this civil action to the Eastern District of Pennsylvania."
(Not. Renoval T 10.) The Notice does not include a signature or
statenment of consent by a representative of Industrial. The next
day, January 17, 1997, Industrial's attorney filed an entry of
appearance with this court.

On February 14, 1997, Plaintiffs filed this notion, arguing
that the Notice of Renoval is defective because all served
defendants did not properly join in the renoval. (Mem Supp
Mot. Remand at 2.) On February 27, 1997, Industrial filed a
responsi ve brief and a Statenent of Consent with the court. On

February 28, 1997, NAACO filed a responsive brief.

1. DI SCUSSI ON

A. Renoval Cenerally

Renoval statutes are strictly construed and any doubts are

to be resolved in favor of remand. Boyer v. Snap-On Tools Corp.,

913 F.2d 108, 111 (3d Cr. 1990), cert. denied, 498 U S. 1085

(1991). The renoval statute provides that any defendant desiring
to renove a civil action fromstate court to federal district
court nust file a notice of renoval, signed pursuant to Federal
Rule of Cvil Procedure 11, within thirty days after receipt of a

paper fromwhich it may be ascertained that the case is



renovable. 28 U. S.C. 8 1446. The statute is silent as to
whether, in a multi-defendant case, all defendants nust join in
t he noti on.

However, courts in the Third Crcuit follow the "rule of
unanimty" which requires all served defendants to join in or
consent to a notice of renoval within thirty days of service of

the conplaint in order to perfect renoval. Ellerbee v. Union

Zinc, Inc., 881 F. Supp. 162, 164 (E.D. Pa. 1995); Qgletree v.

Barnes, 851 F. Supp. 184, 186 (E.D. Pa. 1994). Al defendants
need not sign the notice. However, there nust be an entry in the
court record to bind the allegedly consenting defendant.
El |l erbee, 881 F. Supp. at 164. Therefore, the representation of
consent by the defendant that filed the notion, alone, is
insufficient to bind another defendant. There nust be a clear
and unanbi guous written expression® of consent to renoval by each
served defendant. Qgletree, 851 F. Supp. at 187. Each
consenting defendant nust either sign the notice of renoval, file
its own notice of renoval, or file a witten consent or joinder
to the original notice with the court. [d.

Furthernore, the indication of consent nust be tinely.
Wil e sone courts have permtted non-signing parties to submt

affidavits of consent after the thirty-day tinme limt, courts in

1. Courts in other jurisdictions have permtted oral consent,
instead of witten, which if nmade in open court, would constitute
an entry on the record. Because |Industrial nmade no such oral
representati ons of consent to the court, the court will not
address whether it is sufficient.
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this circuit have not. The rule is mandatory and this court is
W thout authority to expand it. |d.

B. Consent to Renpbva

Def endants argue that Industrial's consent was properly
comruni cated to the court because its attorney filed an entry of
appearance with the court on January 17, 1997, and filed a
St atenent of Consent on February 27, 1997. The court disagrees.

Plaintiffs comenced this action on Decenber 17, 1996.

Def endants were both served on that day. NAACO on behalf of
Yale, filed the Notice of Renoval on January 16, 1997, thirty
days later. In order to conply with the rule, Industrial was

required to file a witten expression of consent with the court

on that same day. It concedes that it did not. (Industrial's
Mem QOpp. Remand at 4-5.) Industrial's Statenent of Consent was
filed nore than thirty days later and is untinely. Industrial's

filing a notice of appearance with this court on January 17,
1997, is not a consent to renoval--it nmerely shows that
| ndustrial was aware that the action had been renoved and

attenpted to conply with the rules of this court. See (gletree,

851 F. Supp. at 189; see also Landnman v. Borough of Bristol, 896

F. Supp. 406, 408 (E.D. Pa. 1994) (filing an answer within the
thirty days was not sufficient because it was anbi guous as to
consent) .

C. Wai ver

| ndustrial also argues that Plaintiffs waived their right to

object to jurisdiction because they filed a certification in this
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court that the action exceeded the federal arbitration limts.
(I'ndustrial's Mem Opp. Remand at 7.) In support, it cites a
case from another jurisdiction for the proposition that

"affirmati ve conduct or unequivocal assent" constitute waiver.

Id. (citing Maybruck v. Haim 290 F. Supp. 721 (S.D.N. Y. 1968)).

Even if the court were to enploy this definition, Plaintiffs’
conduct constitutes neither affirmative conduct nor unequivocal
consent. Again, as with Industrial's conduct in this court, it
nerely shows awareness that the action was renoved and an attenpt
to conply wwth the rules of this court. It does not anount to
affirmative conduct as it relates to the renoval or unequivocal

consent thereto.

1. CONCLUSI ON

For the above reasons, the court will grant Plaintiffs'

Motion to Remand. An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

WLLIAM K. SQUTHW CK, JR AND : ClVIL ACTI ON
JENNI FER SOUTHW CK

YALE MATERI ALS HANDLI NG
CORPORATI ON AND | NDUSTRI AL :
TRUCKS, | NC. : NO. 97-383

ORDER

AND NOW TOWT, this __ day of June, 1997, upon
consideration of Plaintiffs WIliamK Southw ck, Jr. and
Jenni fer Southw ck's Mtion to Renmand and Defendants Yal e
Mat eri al s Handl i ng Corporation and Industrial Trucks, Inc.'s
opposition thereto, IT IS ORDERED that said notion is GRANTED and
the case is REMANDED to the Court of Common Pl eas of Phil adel phia
County.

The Clerk of Court is ordered to return the file to the

court fromwhich it was renoved.

LOU S C. BECHTLE, J.



